
1 
 

John V C Butcher Peter J Fisher  MBE 

18 Bramble Rise 183 Central Park Road 

Cobham, Surrey KT11 2HP London E6 3AE 
 

tel. 01932 867511 and 07899 891685 tel. 020 8472 7873 and 07504 306379 

e-mail:  jvcbutcher@btinternet.com e-mail:  peterfisher183@virginmedia.com 

 

Please reply to the above address 

 

 

The Right Honourable Lord Justice ##### 

Royal Courts of Justice 

Strand 

London WC2A 2LL 

 10 July 2014 

 

 

 

 

JUDGES’ SERVICE 

 

1. As you know, it has long been the practice for the Lord Chancellor and the Dean of 

Westminster to invite judges to a religious service, known as the “Judges’ Service”, which takes 

place in Westminster Abbey on or about 1 October at the start of each judicial year.  Justices of 

the Supreme Court, the Lord Chief Justice, Lord Justices of Appeal, High Court Judges, some 

Circuit Judges and some other members of the judiciary are invited to attend the service publicly 

in their official capacity, during working hours, and wearing their judicial robes.  But the service 

itself is held in private; it is not open to the public and media.  Similar services take place in 

several cathedrals, for the local judiciary and the legal profession. 

 

2. The Judges’ Service follows the rites of the Church of England, so the judges participating 

give the appearance of support for Christianity in general and this denomination in particular.  The 

religious service and the (secular) Lord Chancellor’s Breakfast, which follows it in the Palace of 

Westminster, have been closely linked together, as manifested by the traditional public procession 

of the judges between the Abbey and the Palace.  The nature of this event has become 

increasingly controversial, because of its potential impact on the impartiality of judges attending 

it.  It would seem, from the Guide to Judicial Conduct, that judges ought to avoid such 

controversial activity. 

 

3. H M Courts hear cases where there are issues involving religious bodies or beliefs and 

which affect criminal defendants, civil parties or witnesses.  There may then be actual or 

perceived points of difference between one religion or denomination and another, or between 

religious believers and non-believers.  Witnesses may be members of any religion or none, a fact 

which each is obliged to demonstrate to the court by the operation of the Oaths Act 1978; and 

judges may need to rule on issues thus arising. 

 

4. When any issue touching on religion arises, or a criminal defendant, a civil party or a 

witness in any proceedings is not a Church of England communicant or a Christian (for example 

being an adherent of another religion, or being agnostic or an atheist), they are apprehensive lest 

the judge, on that account, treat them less favourably or discount their credibility.  They may fear 

that expressing any complaint about this might make matters worse.  Their apprehension is real 

and these fears seriously and increasingly undermine public confidence in justice.  A religious 
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issue can arise in a case without any prior inkling, making for difficulties in listing cases before 

judge(s) whose impartiality on religious issues has not been so compromised.  These difficulties 

are long overdue to be properly addressed. 

 

5. Any judge trying a case, in which any religious issue arises, is placed in a difficult position 

if that judge has attended a Judges’ Service, because the appearance of having pre-judged the 

issue may then be created by him or her having publicly appeared to support particular beliefs 

which may be at odds with the religious belief, or lack of it, of the criminal defendant, civil party 

or witness.  No matter how much that judge might strive, or claim, to disregard such factors, an 

appearance of bias is created.  This type of problem has been aptly illustrated recently with the 

question of whether a Muslim woman should be required to remove a face-covering in court - a 

highly controversial issue, concerning which the Lord Chief Justice announced on 5 November 

2013 that a draft Practice Direction would be issued in the (then) very near future. 

 

6. The tradition of the Judges’ Service dates back to the Middle Ages, when the church and the 

state in Britain were closely entwined.  The medieval belief was that it was proper for judges to 

seek ‘divine guidance’, and for a long time thereafter church courts decided many issues relating 

to citizens’ rights.  The world has moved on, and today’s standards of impartiality are higher.  In 

the modern world, for judges to appear to take a partial view of any religious issues is no longer 

defensible on objective grounds and creates a major impediment to public confidence in justice. 

 

7. Under the Human Rights Act 1998, persons who come before the courts are entitled to the 

protection of the European Convention on Human Rights which provides (in Article 6) for the 

right to a fair hearing, and (in Article 9) for freedom of thought, conscience and religion, which 

includes non religious beliefs; so decisions on questions of a religious nature made by courts in 

the UK would potentially fall within the scope of challenges in the European Court of Human 

Rights. 

 

8. The complete solution to this problem is for the Lord Chancellor to end the Judges’ Service.  

This would require no legislative changes and would cost nothing; indeed there would be a 

modest saving of public expenditure.  If Ministers nevertheless try to continue these services we 

believe that there are good reasons for initiating a change now.  Since 1997 there have been 

several important legal and demographic developments: 

 

 (a) The Human Rights Act 1998 raised the importance of the factors referred to in paragraph 7 

above. 

 (b) The Constitutional Reform Act 2005 changed the role of the Lord Chancellor so that he is 

no longer the head of the judiciary, nor a judge. 

 (c) The Equalities Act 2010 has established ‘religion or belief’ (which includes having no 

religion or belief) as a ‘protected characteristic’. 

 (d) The proportion of the population who are members of the Church of England has greatly 

reduced, whilst the proportions of other faiths, and of no faith, has greatly increased. 

 (e) The number of cases coming before judges requiring resolution of conflicting religious 

claims has significantly increased. 

 (f) Senior judiciary have declared in terms that judges are secular (viz. the President of the 

Family Division - 29 October 2013; the Lord Chief Justice - 5 November 2013). 

 

9. A less satisfactory approach, but still an improvement, would be for judges to attend 

religious service(s), of whatever character they may choose (which is of course the right of every 

citizen), but in a private capacity, unofficially, in their own time and without wearing judicial 
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robes.  Failing that, if the Judges’ Services were to continue for the moment, as a first step we 

have suggested opening them to representative members of the public and media (as are most 

church services and most judicial proceedings) so as to allay the suspicion that secrecy is 

maintained because there is something to hide. 

 

10. If the problem is not dealt with in a way that conveniently overcomes these difficulties, it 

may need to be resolved less conveniently on a case-by-case basis, for example with applications 

for judges to recuse themselves on the grounds of having attended the Service thereby creating the 

appearance of bias, appeals on the grounds that a judge was so biased, or by the practice of judges 

attending the Judges’ Service in their official capacity being subject to judicial review. 

 

11. The identities of judges attending Judges’ Services had not hitherto been published, so we 

obtained from the Ministry of Justice, under the Freedom of Information Act 2000 (“FoI”), lists of 

the judges who had accepted invitations to the Judges’ Services in 2011, 2012 and 2013, and we 

published those lists on the website of the Lawyers Secular Society, at: 

http://lawyerssecularsociety.files.wordpress.com/2013/09/judges-service-oct-2013-12-11-lists-of-

acceptances-final.pdf  

with an introductory note explaining how they might be useful to criminal defendants, civil parties 

and practitioners.  

 

12. We have recently made FoI requests to the Ministry for disclosure of relevant 

communications preparatory to the October 2013 Judges’ Service and await final responses.  In 

due course we shall make further FoI requests relating to any such service held this year and 

communications about it, with a view to publishing in the public interest relevant information and 

further notes, including similar lists of those attending. 

 

13. Since we continue to be greatly concerned about these difficulties we are engaged in a 

campaign to overcome them, including urging the need for reform upon the Lord Chancellor - but 

the present incumbent has so far not been persuaded.  Other aspects of this campaign include: 

 

 (a) seeking changes in the Guide to Judicial Conduct so that it provides judges with more 

explicit guidance on avoiding conflicts involving religion, as it does already for political 

and financial matters, etc.; and 

 (b) asking the Judicial Appointments Commission to provide more information to demonstrate 

that religion does not cloud the judicial selection process, which it has told us it will do. 

 

14. We submit that the proper way for the judiciary to proceed is to strive to be secular and 

impartial without fear or favour, whilst respecting the rights of individuals to hold whatever 

religious beliefs they choose, provided they do not act in conflict with the law. 

 

15. We therefore invite you to give personal consideration to the propriety or otherwise of 

accepting an invitation to the Judges Service this year, and in any future year when you are still a 

judge, if you receive such an invitation. 

 

 

 

 

 

 

John V C Butcher Peter J Fisher 
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