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John V C Butcher Peter J Fisher MA(Oxon) MBE 

18 Bramble Rise 183 Central Park Road 

Cobham, Surrey KT11 2HP London E6 3AE 
 

tel. 01932 867511 and 07899 891685 tel. 020 8472 7873 and 07504 306379 

e-mail:  jvcbutcher@btinternet.com e-mail:  peterfisher183@virginmedia.com 

 

Please reply to the above address 

 

 

 

The Right Hon. Christopher Grayling MP 

Lord Chancellor and Secretary of State for Justice 

Ministry of Justice 

102 Petty France 

London SW1P 9AJ 23 September 2013 

 

 

 

 

 

JUDGES’ SERVICES  

 

1. It has long been the practice for the Lord Chancellor to invite judges to a religious service in 

Westminster Abbey on or about 1 October at the start of each judicial year, followed by the ‘Lord 

Chancellor’s Breakfast’ in the Palace of Westminster.  The Lord Chief Justice, most Lord Justices of 

Appeal and High Court Judges, some Circuit Judges and other members of the judiciary attend the 

service in their official capacity, in public, during working hours, wearing their judicial robes. 

 

2. The religious service follows the rites of the Church of England, so the judges attending give 

the appearance of support for Christianity in general and that denomination in particular.  There is no 

equivalent provision for Roman Catholics, members of other Christian denominations, members of 

other religions, agnostics or atheists.  Clearly, the religious service and the Breakfast have been 

linked together, as manifested by the traditional procession of the judges between the Abbey and the 

Palace. 

 

3. Courts hear cases where issues arise that involve religious bodies or beliefs and that affect 

criminal defendants, civil parties or witnesses.  There may then be actual or perceived points of 

difference between one religion or denomination and another, or between religious believers and 

non-believers.  Witnesses may be members of any religion or none, a fact which each is obliged to 

demonstrate to the court by the operation of the Oaths Act 1978; and judges may need to rule on 

issues thus arising.  When any issue touching on religion arises, or a criminal defendant, a party or a 

witness is not a Church of England communicant or a Christian (or especially is agnostic or an 

atheist), they are apprehensive that the judge may, on that account, treat them less favourably or 

discount their credibility.  They may fear that expressing any complaint about this might make 

matters worse.  Their apprehension is real and these fears seriously undermine public confidence in 

justice. 

 

. The judge trying such a case is placed in a difficult position if that judge has attended the 

judges’ service, as he or she may then appear to have prejudged the religious issue by publicly 

appearing to support particular beliefs, which may be at odds with the religious belief, or lack of it, 

of the criminal defendant, civil party or witness.  No matter how much that judge strives to disregard  
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such factors, there will be an appearance of bias.  In order to avoid that appearance, the judge ought 

to recuse himself or herself but, in practice, judges rarely, if ever, do so.  Thus the way is opened for 

appeals.  If all the senior judges had attended such a service (as they might well have done), that 

would create an intractable problem for the administration of justice, especially in appeals.  During a 

case being heard at first instance, a religious issue can arise without any prior inkling of it, making 

for difficulties in listing cases before judges who are not compromised on religious issues. 

 

5. The tradition of the judges’ service dates back to the Middle Ages, when the church and the 

state were closely entwined.  The medieval belief was that it was proper for judges to seek ‘divine 

guidance’.  The world has moved on, and today’s standards are higher.  For judges to appear to take 

a partial view of any religious issues is no longer defensible on objective grounds and creates a major 

impediment to public confidence in justice.  Also, under the Human Rights Act 1998, persons who 

come before the courts are entitled to the benefit of Article 6 (right to a fair trial) and Article 9 

(freedom of religion - including having no religion) of the European Convention on Human Rights.  

So any decision on a question of a religious nature made by a court in the UK would potentially be 

open to challenge in the European Court of Human Rights (“ECtHR”). 

 

6. In Scotland there has long been a related tradition of holding two judges’ services at the start 

of each legal year: a Protestant service in the Kirk, and a Roman Catholic ‘Red Mass’.  That practice 

is now a topic of public controversy in Scotland, where it is currently under debate, and so may well 

soon have to be changed. 

 

7. No problem arises if judges attend the Lord Chancellor’s Breakfast each year in the 

traditional way, without there being any religious element. 

 

8. The best solution (option A) to this problem is for the annual judges’ service to be 

discontinued.  This would save the public expenditure involved and we would be interested to learn 

what the total cost is.  A less satisfactory approach (option B), but still an improvement, would be for 

judges to attend, in a private capacity in their own time and without wearing their judicial robes, 

religious service(s) of whatever character that are purely informal and unofficial, with no cost falling 

on the public purse. 

 

9. If you, in consultation with the judiciary, are not minded to solve the problem in a way that 

overcomes these difficulties, they may need to be resolved on a case-by-case basis (option C).  Each 

time any judge who has attended a formal judges’ service begins to hear any case where a participant 

has cause to be concerned about that judge’s apparent religious bias, a recusal application could be 

made and, if declined, the judgment would be open to appeal.  The law could take its course – if 

necessary to the Supreme Court and above.  No doubt, if this approach is followed, in due course 

precedent(s) would be established which would resolve these problem(s).  But that process might 

take years to conclude and be costly – with much uncertainty in the meantime. 

 

10. Another possible way of resolving this (option D) would be for there to be an application for 

permission for judicial review of the practice of judges attending that service in their official 

capacity, so if that application were granted, the matter could be judicially decided.  Such an 

application would, of course, need to be heard by a judge who has never attended such a service.  

Then the practice if it is declared improper, must stop. 

 

11. Similar local religious services for judges take place in many cities and towns in England and 

Wales, and members of the judiciary who sit locally attend them in their official capacity. 
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12. So that members of the public can know whether any individual judge before whom they 

appear is affected by these problems, we formally request you to arrange for there to be published 

soon by the Ministry of Justice a list of all the current judges who, since 2007, have, as judges, 

attended any of these services, stating the year(s) when each so attended and the position each now 

holds; and likewise for those who so attend this year.  If more appropriate, the Judicial Office for 

England and Wales could publish this information. 

 

13. Since this issue greatly affects the judiciary, we are copying this letter, for their information, 

to the Lord Chief Justice and his successor designate. 

 

 

 

 

 

 

 

John V C Butcher Peter J Fisher 

 

 

Copies: The Right Hon. the Lord Chief Justice of England and Wales, and 
 

 The Right Hon. Sir John Thomas, 

 The Lord Chief Justice of England and Wales (designate) 
 

 Royal Courts of Justice 

 Strand 

 London WC2A 2LL 

 


